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Sri Rupjyoti Baruah - Versus – Smti. Hareswari Borah & one other
Sl No.

of
Orders

Date Order Signature

14.03.2022 Both parties are represented.

With  the  following  order,  I  intend  to
dispose of this Misc(J) Case.

Petitioner's  case  in  succinct  is  that  the
petitioner  executed  two  (2)  sale  deeds
bearing  no.  1889  of  2020  and  1890  of
2020 registered on 19.11.2020 with the Sr.
Sub  Registrar,  Tezpur  Sub  Registry  with
respect  to  the  suit  land.  However,  the
opposite parties refused to give possession
of the suit land to the petitioner and as per
the  petitioner;  the  opposite  parties  are
attempting  to  sale  the  suit  land  to  third
party.  Hence,  the petitioner has filed the
instant case under Order 39 Rules 1 and 2
read with section 151 of CPC for grant of
temporary  injunction  to  restrain  the
opposite parties from creating third party
interest in the suit land.

To  support  his  claim,  petitioner  has
submitted photocopy of jamabandi, money
receipt etc. with respect to the suit land. Contd...
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In the written objection submitted by the
opposite  parties  it  is  contended  that  no
agreement  for  sale  was  executed  by  the
opposite parties in favour of the petitioner.
And the opposite parties have stated that
they took a loan of Rs. 3,00,000/- (Rupees
three lakhs only/-) for the treatment of the
mother  of  opposite  party  no.  1  and  the
said loan has been repaid.

I have perused the case record. I have also
heard the learned advocates for both the
parties.

Perusal of the case record reveals that no
sale deed as mentioned by the petitioner
has been submitted in Court to support the
claim of the petitioner regarding purchase
of the suit land on basis of which injunction
against  the  opposite  parties  has  been
prayed for.

The  petitioner  has  instituted  a
corresponding  Title  Suit  no.  35/2021  for
specific performance of contract for sale of
suit land. However, in the instant case for
prayer of temporary injunction against the
opposite parties and in the absence of any
document regarding sale of the suit land it
is  not  deemed  fit  to  hold  that  there  is
prima facie bona fide contention between
the  parties  regarding  the  right,  title  and
interest in the suit land.

Therefore,  it  is  seen  that  material  on
record does not reveal a prima facie case
and  a  bonafide  contest  between  the
parties.
  Contd....
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Therefore,  absence  of  sufficient  material
on record indicating prima facie  bonafide
contest between the parties with respect to
sale of the suit land does not hereby create
a prima facie case along with balance of
convenience in favour of the petitioner.

Considering  the  above  circumstances,  it
can  be  seen  that  the  petitioner  has  not
shown  a  clear  necessity  for  affording
immediate  protection  to  their  alleged
right/interest  which   otherwise  would  be
seriously injured. 

In Dalpat Kumar Vs Prahlad Singh & Ors,
AIR 1993 SC 276 ,  the Hon'ble Supreme
Court  of  India   while  considering  the
balance of convenience observed that  the
Court  while  exercising  discretion  in
granting  or  refusing  injunction  should
exercise  sound  judicial  discretion  and
should  attempt  to  weigh  substantial
mischief or injury likely to be caused to the
parties,  and  in  the  case  of  refusal  of
injunction  should  compare  it  with  that
which is likely to be caused to the opposite
parties, if the injunction is granted. 

Considering  the  aforesaid  position  in  law
along with perusal of the case record and
submitted documents,  it  is  seen that  the
mischief  likely  to  be  caused  to  the
petitioner  in  the  event  of  non  grant  of
temporary  injunction  does  not  outweigh
any  prejudice  likely  to  be  caused  to  the
Opposite parties.

Hence,  considering  the  surrounding  facts
and  circumstances  and  on  basis  of Contd....
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preponderance  of  probabilities  it  is  seen
that balance of convenience does not lie in
favour of the petitioner as the material on
record  does  not  prima  facie  reveal
irreparable injury would not be caused to
the petitioner which cannot be addressed
with  proper  remedy  in  being  awarded
adequate damages. 

Therefore,  on  the  grounds  of  non
satisfaction of prima facie case, balance of
convenience in favour of the petitioner and
non likelihood of irreparable loss and injury
to be caused to the petitioner, there does
not  appear  lucid  necessity  to  afford
immediate  protection to  the alleged right
or interest of the petitioner in the suit land.

Therefore,  the  prayer  for  temporary
injunction  by  the  petitioner  is  hereby
rejected.

The  instant  Misc(J)  Case  is  hereby
disposed of.
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